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A. In General 
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Special injury is an elusive concept; it is an injury different from, and in addition to, the ordinary expense of a defense. 


Special injury is an elusive concept; it is an injury different from, and in addition to, the ordinary expense of a defense! or 


beyond the trouble of the ordinary legal controversy.” A special injury, for purposes of a malicious prosecution claim, includes 
a highly substantial and identifiable interference with a person, property, or business and must entail some concrete harm that is 


considerably more cumbersome than the physical, psychological, or financial demands of defending a lawsuit.” Special injury 


is an injury that would not ordinarily result in all similar cases involving such a claim.* 


The special injury necessary for a malicious prosecution action is usually identified with arrest or seizure of property or some 


constructive taking or interference with person or property.” For purposes of a claim of malicious prosecution, an interference 
with the use, enjoyment, transfer of, and profit from property is not the inherent and usual result of all civil litigation and could 


result in special damage.° To satisfy the special injury requirement, in addition to the filing of the suit, there must be some 


physical interference with a party's person or property in the form of an arrest, attachment, injunction, or sequestration.” 


Particular special injuries. 


The loss of one's ability to practice one's profession, with a resultant loss of income, constitutes a special grievance with respect 
to a malicious prosecution action. Likewise, if a malicious lawsuit actually puts the targeted defendant out of business for 


a period of time, this constitutes special grievance just the same as a maliciously procured injunction.” On the other hand, 
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none of a financial advisor's alleged damages for extensive negative publicity, loss of existing clients and an inability to attract 
new clients went beyond the normal injury associated with defending a former client's breach of fiduciary duty claim, and 


therefore did not constitute "special injury" or special damages. !° Under some circumstances, an interference with a citizen's 
right of free expression and the right to petition the government may become the basis of a malicious prosecution suit, but to 
satisfy the special injury requirement, a citizen must allege more than a voluntary decision not to protest as the result of an 
alleged wrongfully brought civil suit.!! Repetitious malicious actions may constitute special injury as required to state claim 


for malicious prosecution. = 
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